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have been conducted in, on, or in con-
nection with facilities specifically con-
structed for such tests or experiments. 
As in tests or experiments in peaceful 
uses of nuclear energy, all work which 
can be performed in accord with cus-
tomary drawings and specifications, as 
well as other work in connection with 
preparation of facilities are treated as 
covered work. Such work includes 
building towers or similar structures, 
tunneling, drilling, excavation and 
backfilling, erection of buildings or 
other structures, and installation of 
utilities. The installation of the non-
nuclear material or nuclear devices 
and instrumentation are treated as 
non-covered work. 

(d) Construction site contiguous to an 
established manufacturing facility. As 
DOE-owned property sometimes en-
compasses several thousand acres of 
real estate, a number of separate facili-
ties may be located in areas contiguous 
to each other on the same property. 
These facilities may be built over a pe-
riod of years, and established manufac-
turing activities may be regularly car-
ried on at one site at the same time 
that construction of another facility is 
underway at another site. On occasion, 
the regular manufacturing activities of 
the operating contractor at the first 
site may include the manufacture, as-
sembly, and reconditioning of compo-
nents and equipment which in other in-
dustries would normally be done in es-
tablished commercial plants. While the 
manufacture of components and equip-
ment in the manufacturing plant is 
non-covered, the installation of any 
such manufactured items on a con-
struction job is covered. 

[65 FR 81009, Dec. 22, 2000, as amended at 74 
FR 36372, July 22, 2009] 

970.2208 Equal employment oppor-
tunity. 

The equal employment opportunity 
provisions of 48 CFR subpart 22.8 and 
subpart 922.8 of this chapter, including 
Executive Order 11246 and 41 CFR part 
60, are applicable to DOE management 
and operating contracts. 

970.2210 Service Contract Act. 
The Service Contract Act of 1965 is 

not applicable to contracts for the 
management and operation of DOE fa-

cilities, but it is applicable to sub-
contracts under such contracts (see 
970.5244–1(x)). 

[65 FR 81009, Dec. 22, 2000, as amended at 74 
FR 36372, July 22, 2009] 

970.2270 Unemployment compensa-
tion. 

(a) Each state has its own unemploy-
ment compensation system to provide 
payments to workers who become un-
employed involuntarily and through no 
fault of their own. Funds are provided 
for unemployment compensation bene-
fits through a payroll tax on employ-
ers. Most DOE contractors are subject 
to the unemployment compensation 
tax laws of the states in which they are 
located. It is the policy to assure, both 
in the negotiation and administration 
of cost-reimbursement type contracts, 
that economical and practical arrange-
ments are made and practiced with re-
spect to unemployment compensation. 

(b) Contract exempt from state laws. (1) 
Some contractors are exempt from 
state unemployment compensation 
laws, usually on grounds that they are 
nonprofit organizations or subdivisions 
of State governments. Most states, 
however, permit such employers to 
elect unemployment compensation 
coverage on a voluntary basis. Under 
such circumstances, all existing or pro-
spective cost-reimbursement contrac-
tors shall be encouraged to provide un-
employment compensation coverage or 
equivalent substitutes. 

(2) It is also DOE policy that, prior to 
the award or extension of a manage-
ment and operating contract, exempt 
contractors or prospective contractors 
shall be required to submit to the con-
tracting officer a statement that they 
will either elect coverage or provide 
equivalent substitutes for unemploy-
ment compensation, or in the alter-
native, submit evidence that it is im-
practical to do so. If any exempt con-
tractor or prospective contractor sub-
mits that it is impractical to elect cov-
erage or to provide an equivalent sub-
stitute, appropriate Office of Contract 
and Resource Management, within the 
Headquarters procurement organiza-
tion, staff shall review that position 
prior to recommending an award or ex-
tension of the contract. If there are 
substantial reasons for not electing 
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coverage or for not providing equiva-
lent substitutes, a contract may be 
awarded or extended. Headquarters’ 
staff review and recommendation shall 
be based on such factors as— 

(i) The specific provisions of the un-
employment compensation law of the 
State; 

(ii) The extent to which the estab-
lishment of special conditions on DOE 
work may have an adverse effect on the 
contractor’s general policies and oper-
ating costs in its private operations; 

(iii) The numerical relationship be-
tween the contractor’s private work 
force and its employees performing 
only work for DOE; 

(iv) The contractor’s record with re-
spect to work force stability and the 
general outlook with respect to future 
work force stability; 

(v) In a replacement contractor situ-
ation, whether or not the prior con-
tractor had coverage or suitable sub-
stitutes; and 

(vi) The particular labor relations 
implications involved. 

[65 FR 81009, Dec. 22, 2000, as amended at 74 
FR 36372, July 22, 2009] 

Subpart 970.23—Environment, En-
ergy and Water Efficiency, 
Renewable Energy Tech-
nologies, Occupational Safety 
and Drug-Free Work Place 

970.2301 Sustainable acquisition. 

970.2301–1 Policy. 
There are many environmentally 

beneficial and resource efficient pro-
grams described in various subparts of 
FAR Part 23. For ease of use, DOE re-
fers to all of these as the DOE Sustain-
able Acquisition Program with guid-
ance for the many products at http:// 
www.hss.energy.gov/pp/epp. Contractors 
operating DOE facilities shall comply 
with the requirements of Executive 
Order 13423, Strengthening Federal En-
vironmental, Energy and Transpor-
tation Management, and Executive 
Order 13514, Federal Leadership in En-
vironmental, Energy, and Economic 
Performance. The contractor shall also 
consider the best practices within the 
DOE Acquisition Guide, Chapter 23, Ac-
quisition Considerations Regarding Fed-

eral Leadership in Environmental, En-
ergy, and Economic Performance. 

[75 FR 57695, Sept. 22, 2010] 

970.2301–2 Contract clauses. 

(a) Section 3(f) of Executive Order 
13423 requires contractors to comply 
with the provisions of the Order to the 
same extent as the Federal agency 
would be required to comply if it oper-
ated the facility or fleet. Insert the 
clause at 970.5223–6, Executive Order 
13423, Strengthening Federal Environ-
mental, Energy, and Transportation 
Management, in such contracts. 

(b) Insert the clause at 970.5223–6, 
Sustainable and Environmentally Pref-
erable Purchasing Practices, or its Al-
ternate I in contracts for the manage-
ment and operation of DOE facilities, 
or other contracts under which the 
contractor manages Government facili-
ties or fleets, or conducts mission oper-
ations at Government facilities, or per-
forms construction at DOE facilities. 
Inclusion of this contract clause ap-
plies to contractors that are respon-
sible for the management and oper-
ation of the DOE’s facilities or the con-
duct of mission operations at the De-
partment’s facilities, including ele-
ments of the National Nuclear Security 
Administration (NNSA), the Power 
Marketing Administrations, and the 
National Laboratories. All such con-
tracts should also include the following 
clauses: FAR 52.223–2, Affirmative Pro-
curement of Biobased Products under 
Service and Construction Contracts; 
FAR 52.223–10, Waste Reduction Pro-
gram; FAR 52.223–XX, Compliance with 
Environmental Management Systems 
(see 923.903 regarding the applicability 
of this clause to specific DOE con-
tracts); FAR 52.223–15, Energy Effi-
ciency in Energy Consuming Products; 
and FAR 52.223–17, Affirmative Pro-
curement of EPA-designated Items in 
Service and Construction Contracts. 

[75 FR 57695, Sept. 22, 2010] 
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